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BO			Beneficial Ownership
BOD			Beneficial Ownership Disclosure
BOI			Beneficial Ownership Information 
EITI 			Extractive Industry Transparency Initiative
FIC			Financial Intelligence Center 
GHEITI			Ghana Extractive Industry Transparency Initiative
MSG			Multi-Stakeholder Group
NRGI			Natural Resource Governance Institute
OGP			Open Government Partnership
 RGD			Registrar General’s Department 
RTI			Right to Information Bill
UK			United Kingdom 
USA			United States of America

 



[bookmark: _Toc448831857]1.0	Introduction

Transparency and Accountability has been at the core of development agenda giving rise to initiatives such as the Extractive Industry Transparency Initiative and the Open Government Partnership (OGP) which Ghana have signed onto. The EITI has for instance served to enhance transparency and accountability in extractives through its aggregated and reconciliatory reports on extractive sector payments and receipts and since the adoption of the 2013 Standards, the publication of information along the entire extractive value chain. A missing link to information provided on the sector however is information on the true owners (natural persons) of extractive companies who are often said to hide behind complex chain of corporate structures. Such opacity as described by the EITI can contribute to corruption, money laundering and tax evasion.  Beneficial ownership disclosure has also in recent times been a top agenda of the G8 and G20 which following its November 2015 meeting in Turkey has placed persistent calls on countries to demonstrate their commitment to implement proposals to increase transparency of beneficial ownership information.
Although Ghana has since 2013 attempted to provide some information on beneficial owners of the extractive sector in its EITI reports, the EITI in its new 2016 Standard requires all implementing countries to disclose the owners of extractive resources in its report by 1st January 2020 and Ghana is to establish a roadmap for beneficial ownership disclosure by 1st January 2017 or risks losing her compliance status should she fail to meet these deadlines. In view of these obligations that lie on the Multi-Stakeholder Group (MSG) to meet the requirements of EITI in ensuring the country maintain its compliance status, the Ministry of Finance and MSG in collaboration with the Open Government Partnership (OGP) and the Natural Resource Governance Institute organized a two day consultative technical workshop with state and non-state actors in the extractive sector with the overall objective of developing a roadmap for Beneficial Ownership Disclosure (BOD).

[bookmark: _Toc448831858]1.1	Workshop Objectives
The technical roundtable discussions sought to achieve the following objectives:
· Create a platform to discuss beneficial ownership concept and reporting including beneficial ownership definition, data collection, publication and utilization of beneficial ownership information in extractives; and 
· To work on the policy, legal, regulatory and institutional process required in developing a draft roadmap to inform further consultations on the establishment of a beneficial ownership register in Ghana.

[bookmark: _Toc448831859]1.2	Workshop Overview and Participants
The two day workshop was structured into state and non-state actors. Day one involved deliberations with state actors who are or will be involved in the implementation of BOD. They included the Registrar General’s Department, the Financial Intelligence Centre, Commission for Human Rights and Administration Justice, Parliament, Economic and Organized Crime Office, Bank of Ghana, Securities and Exchange Commission, Ministry of Justice and Attorney’s General’s Department, Public Sector Reform Secretariat and members of the MSG.  Day two involved non-state actors including company representatives, civil society organizations who focus primarily on corruption and extractives and consulting firms.   
Towards achieving its objectives, the workshop consisted of two sessions with introductory remarks followed by roundtable discussions. The plenary session examined the concept and benefits of establishing a BO register and the legal and regulatory reforms required for establishing a BO regime in Ghana.  The second session focused on identifying the ways for developing the roadmap for BOD. 
[bookmark: _Toc437531486]This report identifies key themes and findings from discussions across the two days including the concept of BO, the legal and regulatory reforms necessary to facilitate implementation, barriers to establishing a beneficial ownership regime, managing beneficial ownership regime in Ghana and defining the scope and how BO information can accessed.   
[bookmark: _Toc448831860]2.0	Opening Remarks
The opening session of the workshop was addressed by the Director of Real Sector Division of the Ministry of Finance, Mr. Kwabena Oku Afari and the Co-Chair of Ghana EITI Dr. Steve Manteaw. 
The speakers stressed on the importance of establishing a beneficial ownership regime in the country not only because it is to meet international commitments and obligations but also to foster accountability between investors, citizens and government as well as to help fight against corruption, money laundering, terrorist financing and illicit financial activities. Establishing a BOD regime as noted by Dr. Manteaw is key to Ghana’s peer review in September 2016 by the inter-governmental action group against money laundering in West Africa and therefore necessary for all stakeholders to understand the issues and push for BOD to be established in the country. 
[bookmark: _Toc448831861]3.0	Overview, Concept, Definition and Importance of Beneficial Ownership Disclosure
While secret ownership, opaque and complex ownership structures does not necessarily indicate that companies are involved in illegal or inappropriate actives they may also sometimes contribute to illegalities such as evasion of taxes and improper relationships with government. The new wave in current development discourse is the publication of owners of companies particularly in the extractive and financial sector of national economies. A 2014 report by the ONE Campaign indicates that developing countries loose at least a trillion dollars each year from corrupt practices involving shady deals for natural resources and the use of anonymous shell companies. With these and other startling revelations, world bodies including the G8, G20, EITI and OGP have as part its commitments to the transparency agenda the disclosure of beneficial owners of companies. In addition, countries including France, US and UK have initiated steps to establishing a beneficial ownership register with the UK committing to creating the first public register of ultimate owners of companies both in extractive and non-extractive sector. 

[bookmark: _Toc448831862]3.1	Defining Who a Beneficial Owner Is?
A beneficial owner has generally been described as one who has ultimate control in action and/or receives profits or has benefits or interest in an entity. It is however important to define it within the country context. The EITI defines BO as “the natural person(s) who directly or indirectly ultimately owns or controls the corporate entity”. The G8 Action Plan in its definition states that the BO directly or indirectly exercises substantial economic interest in or receives substantial economic benefit from such legal entity subject to several exceptions. The Ghana anti-money laundering defines a BO as “natural person(s) who ultimately owns or controls a customer and/or the person on whose behalf a transaction is being conducted. It also incorporates those persons who exercise ultimate effective control over a legal person or arrangement”.
[image: ]Identifying beneficial owners is complex and may be costly as exemplified in Chovador Goldfields (diagram below) in Azerbaijan where the BOs were traced to the daughters of the country’s president. Shareholders of Publicly Listed Companies (PLCs) are more often seen as the BOs but they may not necessarily be the natural owners of companies. It requires a thorough and an in-depth analysis and understanding of the company structure.                                                                                                    

                                                                                                          

 



Also critical to the identification of beneficial owners are service providers who can be linked with complex web structure and may be benefiting from the companies other than the shareholders.

[bookmark: _Toc448831863]3.2	Benefits of Beneficial Ownership Disclosure
The ONE Campaign report “a trillion dollar scandal” and the recent Panama leaks provide insights into how owners of resources hide behind complex structures to conceal their dealings. BOs are often concealed through substitutes, inserting opaque entities into the ownership structure, holding assets and sending payments offshore, and through suspect commercial relationships.  Unmasking the true owners of resources becomes critical particularly for developing countries that are at risk of such negative practices. 
Beneficial ownership disclosure will help to:
· Reduce corruption risks and deter tax evasion;
· Give government agencies more of the information they need to carry out their mandates;
· Support the work of campaigners, NGOs, investigative reporters and potentially create greater trust by satisfying citizen demand for ownership information;
· Fill knowledge gaps for law enforcement personnel; and 
· Help investors manage risks and feel comfortable about entering the market. 

[bookmark: _Toc448831864]3.3	Steps to Achieving Beneficial Ownership Disclosure
Achieving BOD will require the commitment and will on the part of governments and companies for national development. The following recommendations by the NRGI should be considered in implementing BO regimes. They are:
1. The rationale and scope for disclosure;
2. Determine which companies to disclose;
3. Determine the pieces of information to disclose;
4. Set mechanisms and timeframes for collecting information;
5. Identify a workable method for confirming information;
6. Decide on how to publish BO information; and
7. Improve on extractive sector governance via monitoring.



[bookmark: _Toc448831865]4.0	Legal and Regulatory Reforms Necessary to Facilitate Implementation of BOD
The Companies Act 1963, Act (179) attempts to unearth persons who own companies in the country. The law recognizes the legal owner as the beneficial owner in the evidence of the contrary and mandates companies to keep a register of its members and directors but fails to recognize beneficial owners.  BO disclosure requires the disclosure of the natural persons and not legal owners of companies. The EITI for instance defines a beneficial owner in respect of a company as the natural person(s) who directly or indirectly ultimately own or control the corporate entity.   In this respect, an amendment to the Companies Act 1963 (Act 179) will be necessary to include provisions on BO disclosure. Some sections of the Act requiring amendments are outlined in Table 1 below. 
Table 1: Legislative Reforms Required
	Companies Act 1963
	Action

	Section 32 

	to be amended to include beneficial owners;

	Section 122 
	Amending to require beneficial owners to provide an annual filing of legal ownership information for all companies;

	Section 196 

	to be amended for companies to keep a register of beneficial owners detailing the name, quantum of ownership, nationality and country of residence;

	Sections 205, 206 and 207 
	to be amended for beneficial owners to declare their level of interest in contracts the company enters into. This aims to avert possible conflict of interest or transfer pricing issues.

	Section 207  

	to be amended to include the threshold for beneficial ownership disclosure.

	Amending Act 179 to introduce a target turnaround time of 48 hours for beneficial owners to provide Beneficial Ownership Information (BOI)

	Sanctions - The lack of effective sanctions for non-compliance can make laws ineffective. The legal reforms should therefore place emphasis on sanctions and penalties on entities who refuse to disclose beneficial ownership information. Sanctions such as revoking of licences and permits until entities become compliant can be employed to ensure adherence to the laws and regulations. The sanctions must be dissuasive, persuasive and proportional. Amending the Companies Act, 1963 (Act 179), the Minerals and Mining Act, 2006 (Act 703) and the Exploration and Production Bill to impose penalties on persons and companies who fail to provide their BO information to government when incorporating should be considered. 

	Other Legislative Amendments to be Considered

	Amending the Minerals and Mining Act, 2006 (Act 703) to include, as well as ensuring the Petroleum Exploration and Production Bill includes, beneficial ownership disclosure in relation to mineral's right, mining lease and small scale mining, as well as petroleum operations

	Amending paragraph 17 of the Seventh Schedule to the Income Tax Act, 2015 (Act 896) on record of shareholders of a company. This could be addressed in the Revenue Administration Bill under consideration

	Carefully consider relevant provisions in the Right to Information Bill to avoid inconsistencies and conflict in the use of the beneficial owner information and the implementation of the beneficial owner register



[bookmark: _Toc448831866]4.1	Measures to Enhance Current Regime
1. Codify express definitions of ‘beneficial owner’, ‘control’ and 'contract'; 
2. Institute mechanisms to improve the filing of information with competent authorities, such as the Ghana Revenue Authority, Bank of Ghana, Petroleum Commission, etc; 
3. Require beneficial owners to designate a natural person locally to be accountable for the availability of BO information;
4. Introduce measures for the monitoring and testing of BOI to ensure accuracy of information provided;
5. Amend existing policies to ensure that companies name their beneficial owners to government when doing business with the state - for instance, signing a license or contract, mining agreement or petroleum agreement;
6. Parliament may consider not approving Mining Agreements and Petroleum Agreements of companies that have not fully disclosed their Beneficial Ownership Interest (BOI). 
[bookmark: _Toc448831867]5.0	Possible Barriers to Establishing a BOD Regime
 Beneficial ownership disclosures are challenging but important. It is important because it helps to determine whether the process for the award of contracts followed the right procedures. It also helps in revealing information about the complex nature and structures of companies to enable the citizenry understand and determine the relationship between companies and whether transactions amongst them are made in an arm’s length position. The disclosures of such information therefore have the potential of causing discomfort and resistance among companies and government to prevent or serve as barriers to beneficial ownership disclosure. A number of factors have been identified as potential barriers necessary to be overcome to enable the smooth implementation of BOD. These barriers include:
· Political risk – risks associated with credibility, control, power among others may prevent government from committing to the process of implementing BOD. To reduce such risk, a deliberate strategy to influence political leaders and get their buy-in will need to be employed to facilitate the process. 
· Related to above is the potential resistance from owners of extractive companies who will with their power and influence may work against BOD. 
· Another potential barrier is the existing legal and regulatory framework which may conflict with BOD. Laws such as the Data Protection Act 2012 (Act 843), the principles of the 1992 Constitution on privacy and the Official Secrecy Act are laws that serve to protect the privacy of individuals and may serve as barriers to implementation. This requires the smoothing out of these laws to address possible areas of conflict. 
· Cumbersome Parliamentary procedures may serve to delay the process for implementation of BOD. An effective parliamentary engagement particularly with the Mines and Energy, Finance and Public Accounts Committees on the issue of BOD is necessary to help push the process forward. 
· The drive for accountability and transparency is expensive. It requires human, technical and financial resources to keep the momentum on to the point of completion. Inadequate resources and loss of momentum particularly among CSOs may hinder the process. 
[bookmark: _Toc448831868]6.0	Managing Beneficial Ownership Regime in Ghana
Successful implementation of beneficial ownership regime in the country would require an efficient and effective management system in place. Although doubts are often raised about the accuracy of information held on central public registers, the Registrar General’s Department identified as the institutional body to collect and manage BO information should be adequately resourced to perform this role effectively. Stringent measures such as criminal sanctions against persons who declare false information could be put in place to serve as a deterrent against false declaration.
[bookmark: _Toc448831869]7.0	Defining the scope of Beneficial Ownership Disclosure
The focus of EITI is to have implementing countries commit to BOD within the extractive sector. However in recent times the argument for beneficial ownership goes beyond extractives. The Open Government Partnership commitment to BOD, the recommendations of the Financial Action Task Force and the G20 High Level Principles on BO requires countries to commit and make publicly available beneficial ownership information in general. Participants agreed for the scope of BOD to include all sectors of the economy. The disclosure at the basic minimum should include the names, quantum or level of ownership, nationality and country of residence. Of significant importance is establishing a threshold for the level of ownership taking into consideration the country context and all possible and probable manipulations that can be envisaged. This is because the threshold set can have the potential of not revealing or identifying BOs which could have substantial or significant effect. 

[bookmark: _Toc448831870]7.1 	Accessing BO Information
Various arguments have been put across on whether to make beneficial ownership information publicly available or only to competent authorities such as revenue authorities, law enforcement agencies, financial intelligence units, obliged entities and "persons who can demonstrate a legitimate interest to access the information" but not the wider public. Although citizens groups argue for equal access to such information, the question is what kind of information should be made publicly available. Participants were generally of the view that basic data of BOs including names, country of residence and country of origin should be publicly disclosed in EITI reports, Registrar General’s Department and from companies themselves as companies are by law mandated to keep a register of directors. 
Furthermore, it was emphasised that access to information on beneficial owners will be easier if the Right to Information Bill (RTI) was passed. The RTI is thus seen as a catalyst to accessing BO information and therefore necessitates a significant push for the passage of the RTI Bill. It is however important for careful considerations to BO given to relevant provisions in the Right to Information Bill to avoid inconsistencies and conflict in the use of the beneficial owner information and the implementation of the beneficial owner register.
[bookmark: _Toc448831871]8.0	Emerging Issues/Concerns

· Currently provisions in the Company’s Act aren’t adequate to provide legal mandate for the collection of BO information. However proposals made by the FIC for the inclusion of BO in the revised Company’s Act were rejected by the Consultant reviewing the Act. This necessitates the need for GHEITI and OGP to strategize and identify ways to push for BOD provisions in the revised Company’s Act and the Exploration and Production Bill. The provisions on BO should include sanctions which must be dissuasive, persuasive and proportional.
· Implementation of BOD will have minimal impact without the Right to Information Act. The RTI as argued will enforce the release of information required by Analyst and not suppliers of information providing what they presume will aid the work of Analyst.
· There is a potential risk of entities providing false information on their BOs. This calls for a framework to guide the process for effective implementation. 
· There are systemic structural defects which reinforces oaths of secrecy and confidentiality clauses. These may serve as barriers and therefore necessary to review them.
Comments 
A representative of Perseus Mining Ltd Mr. E. Acquaye, pledged his company’s support to BOD. He noted that although the concept is not new to industry what is important is for stakeholders to establish the quantum of disclosure. 
Mr. Daniel Batidam from the Office of the President emphasised on the need for GHEITI and OGP to explore ways of pushing through BOD in the revised Companies Act before its passage into law. His office he indicated will lend its support to the process.

[bookmark: _Toc448831872]9.0	Conclusion & Recommendations
With the overall objective of establishing a BO regime in Ghana, below provides general agreements reached and recommendations made during the two day consultations.  Participants agreed on 1st January 2017 as the deadline for a roadmap for implementation of BOD in Ghana.
· The two day workshop highlighted the need for institutional collaboration in particular among state actors in the development of policy, legal and regulatory frameworks. This was evident in the near miss of opportunity for the inclusion of BO register requirements in the Companies Act currently under review. This necessitates that GHEITI and relevant stakeholders explore ways for the inclusion of BOD in the revised Companies Act before it is passed into law and do same for the Exploration and Production Bill. 
· The proposed amendment to the Companies Act should require companies to identify those "persons who have influence over the company and to maintain the register of those persons” and should also provide for regulations to assist companies in determining whether an individual exercises" significant influence or control ". 
· It was recommended for GHEITI and OGP to issue a joint Cabinet Memo to bring the issues of BO to the attention of Cabinet. 
· To avert conflict with existing laws, recommendations were made for the establishment of an inter-ministerial coordinating committee to harmonize and address any conflicting legal and regulatory issues. 
· The scope of disclosure as agreed by all was for BOD to cover all sectors of the economy and not limited to the extractive sector only. Consequently, the Registrar General’s Department was identified as the body to be responsible for the collection and management of BO information and register in the country with information collected at the inception of registration of companies. Existing companies will however be required to provide BO information during their annual filing of returns.
· GHEITI and OGP to establish a threshold for BOD and clearly define who a beneficial owner is.
In conclusion, Beneficial Ownership Disclosures are complex and deep and therefore require clear legal prescriptions in our laws such that it will oblige companies to disclose such information right before they initiate the process of bidding.



[bookmark: _Toc448831873]10.0	Next Steps 
· The two day consultations highlighted the need for GHEITI and OGP to identify ways of pushing for the inclusion of BOD into the revised Companies Act which is before Parliament. As indicated, changes can be effected in the revised Company Act only by members of Parliament at the plenary level. With this slim window of opportunity it will be prudent to engage MPs who can articulate the issues and push through the agenda. 
· Undertake further consultations with a broader CSO representation to strategise and advocate for BOD inclusion into relevant laws such as the Company’s Act and the Exploration and Production Bill.
· To develop a joint Cabinet Memo based on report and consensus achieved from consultations.
· Undertake cross-country consultations for inputs and build consensus on the BOD.
Table 2:  Tentative Roadmap for Establishing a BO Regime
	ACTIVITY 
	TIMELINES 
	RESPONSIBILITY 
	BUDGET 

	Strategy meeting with Parliament 
	May 
	GHEITI & OGP
	 

	Develop draft amendment to the Company’s Act
	May
	GHEITI & OGP
	

	Establish Committee to harmonize conflicting legal issues
	June
	GHEITI & OGP
	

	Consultations in Southern Zone
	June 
	GHEITI & OGP
	 

	Consultations in Middle Zone
	June
	GHEITI & OGP
	 

	Consultations in Northern Zone 
	July
	GHEITI & OGP
	 

	Strategy meeting with CSOs
	July
	GHEITI & OGP
	

	Develop joint Cabinet Memo
	August
	GHEITI & OGP
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KEY CHANGES MADE TO THE
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Google Inc. Tax Avoidance Strategy
Double Irish Dutch Sandwich

Ireland  introduced transfer pricing rules in April 2010 but these rules contain a grandfather clause which means they do not apply to contracts and terms agreed on before 1st July 2010. 

According to Bloomberg, Google Inc. avoided an estimated $2 billion in worldwide income taxes in 2011 “by shifting $9.8 billion in revenues into a Bermuda shell company”.

These aggressive tax planning schemes are not illegal and representatives of these MNEs never miss the opportunity to reiterate this fact. 
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THE POSITION OF THE LAW

According to EITI, a beneficial owner in respect of a company means the natural person(s) who directly or indirectly ultimately own or control the corporate entity.

There is no specific regime on beneficial ownership disclosure in Ghana. 

However, section 32(1) of the Companies Act, 1963 (Act 179) mandates a company to keep a register of its members. 
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Section 32(1) of Act 179 

"(1) A company shall keep in Ghana a register of its members and enter in the register,

 	(a) the names and addresses of the members and, in the 	case of a company having shares a statement of the 	shares held by each member distinguishing each share 	by a number so long as the share has a number, and of 	the amount paid or agreed to be considered as paid on 	the shares of each member and of the 	amount remaining 	payable on the shares,

 	(b) the date at which a person was entered in the register 	as a member, and

 	(c) the date at which a person ceased to be a member."
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Section 32(1) of Act 179 

The law recognizes the legal owner as the beneficial owner in the absence of evidence to the contrary. 

Only members [and not beneficial owners (if any)] are entitled to vote in a meeting.
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Section 179 (2) (b) of Act 179

In terms of directing and administering a Company, section 179 (2) (b) of Act 179, which states that: 

"A person, who is not a duly appointed director of a company, on whose directions or instructions the duly appointed directors are accustomed to act, is subject to the same duties and liabilities as if that person were a duly appointed director of the company.",

recognizes a "Shadow Director" on whose directions or instructions the duly appointed directors are accustomed to act, that is, indirectly controlling the corporate entity, is subject to the same duties and liabilities as if that person were duly appointed director of the company. 
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Other Relevant Provisions in Act 179

A register for debentures (s. 96(2));

 Particulars of charges (s.112); 

Directors and secretary (s.196); and 

Directors' holdings (s.215).
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Section 96(2) of Act 179 

"Subject to section 294, the company’s Regulations may impose restrictions on the transferability of shares, including power for the directors to refuse to register a transfer and provisions for compulsory acquisition or rights of first refusal in favour of other members or officers of the company."
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Section 112 of Act 179 

"(1) The Registrar shall keep, with respect to each company, a register of the particulars duly delivered pursuant to sections 107 to 110 and shall enter the particulars in the register.

(2) The Registrar shall give a certificate personally signed by the Registrar of the registration of particulars of a charge registered in pursuance of sections 107 to 110 and the certificate is conclusive evidence, except in favour of the company or of any other person who has delivered false or incomplete particulars or an incorrect copy of a document, that the requirements of sections 107 to 110 have been complied with.

(3) In the case of a charge of the type referred to in section 108 the certificate shall state the maximum sum of money deemed to be secured by the charge.

(4) The original or certified copy instrument of the charge delivered with the particulars shall not be registered or retained by the Registrar."
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Section 196 of Act 179 

"1) A company shall keep at its registered office a register of its directors including substitute directors appointed in accordance with section 187 but excluding alternate directors appointed in accordance with section 188 and secretaries.

	(2) The register shall contain with respect to each director,

		(a) the present forenames and surname,

		(b) the former forename or surname,

		(c) the usual residential address,

		(d) the business occupation, and

		(e) particulars of any other directorships, other than 			alternate directorships, held by the director.
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Section 196 of Act 179  (cont.)

(3) The register shall contain with respect to the secretary or, where there are joint secretaries, with respect to each of them,

	(a) in the case of an individual, the particulars 	required by paragraphs (a) to (d) of subsection (2), 	and

	(b) in the case of a body corporate, its corporate 	name and registered or principal office.

(4) Where all the partners in a firm are joint secretaries the name and principal office of the firm may be stated instead of the residential address of each partner.

 

15

· Abdallah Ali-Nakyea (Managing Partner)   









Section 196 of Act 179  (cont.)

(5) The register shall during business hours, subject to the reasonable restrictions that the company may by its Regulations impose be open to the inspection of a member of the company without charge and any other person on payment of [ten thousand cedis] or a less sum that the company may prescribe, for each inspection.

(6) Not less than two hours in each day other than a Saturday, Sunday or a public holiday shall be allowed for inspection under subsection (5).

(7) If an inspection required under this section is refused or if default is made in complying with subsection (1), (2) or (3), the company and every officer of the company who is in default is liable to a fine not exceeding [five hundred penalty units] and in the case of a refusal the Court may by order compel an immediate inspection of the register. 
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Section 196 of Act 179  (cont.)

(8) For the purposes of this section and sections 197 and 198,

	(a) in the case of a person usually known by a title different 	from the surname, the expression “surname” means that 	title, 	and

	(b) references to a former name do not include,

		(i) in the case of a person usually known by a title, the 			name by which that person was known prior to the 				succession to that title;

		(ii)a name changed or disused before the person 				bearing the name attained the age of eighteen years 			or changed or disused for a period of not less than 				twenty years;

		(iii) in the case of a married woman, the name by which 			she was known prior to the marriage."
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Section 215 of Act 179 

"(1) A company shall keep a register showing, as respect each director of the company, the number and description and, in the case of debentures, the amount, of the shares in or debentures of the company or an associated company of which that director is the holder or in which the director has, directly or indirectly, a beneficial interest or right to acquire, or of which that director has an option to buy or sell; but the register need not include shares in a body corporate which is the wholly owned subsidiary of another body corporate.

(2) The nature and extent of a director’s interest in the shares or debentures recorded in relation to that director in the register shall, if the director so requires, be indicated in the register.
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Section 215 of Act 179 (Cont.)

(3) Where shares or debentures fall to be or cease to be recorded in the register in relation to a director by reason of a transaction entered into after the commencement of this Act and while that director is a director, the register shall also show the date of, and price or any other consideration for the transaction; and where there is an interval between the agreement for that transaction and the completion of the transaction, the date shown shall be that of the agreement.

(4) The register shall be kept at the same place as the register of members maintained in accordance with section 32, and shall be open to inspection during business hours, subject to the reasonable restrictions that the company’s Regulations may impose, by a member or debenture holder or a former member or debenture holder or by the auditor of the company or by the Registrar.
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Section 215 of Act 179 (Cont.)

(5) Not less than two hours in each day other than a Saturday, a Sunday or a public holiday shall be allowed for inspection under subsection (4).

(6) The register shall also be produced at the commencement of a general meeting of the company and remain open and accessible during the continuance of the meeting to a person attending the meeting.

(7) A director of the company shall give notice to the company of the matters relating to that director as may be necessary for the purposes of complying with subsections (1) and (3). 

(8) The notice shall be in writing and shall be given within twenty-eight days after the commencement of this Act and within twenty-eight days after the occurrence of a transaction occurring which requires recording.
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Section 215 of Act 179 (Cont.)

(9) If the notice is not given at a meeting of directors, the director who should have given it shall take reasonable steps to secure that it is brought up and read at the next meeting of directors after it is given.

(10) If default is made in complying with subsections (7), (8) and (9), the director concerned is liable to a fine not exceeding [five hundred penalty units] for each default.

(11) If default is made in complying with subsections (1), (3), (4), (5) or (6), the company and every officer of the company who is in default is liable to a fine not exceeding [five hundred penalty units], and if an inspection required under subsections (4) and (6) is refused the Court may by order compel an immediate inspection of the register.
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Section 215 of Act 179 (Cont.)

(12) The company shall not, by virtue of anything done for the purposes of this section, be affected with notice of, or put on enquiry as to, the right of a person in relation to any shares and debentures.

(13) For the purposes of this section, a director is beneficially interested in shares or debentures if a body corporate holds them or has a right in or over them and that body corporate or its directors are accustomed to act in accordance with that director’s directions or instructions, or that director is entitled to exercise or control the exercise of one-third or more of the voting power at a general meeting of that body corporate."
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BOD in respect of Contracts

Regarding contracts, directors, the directing minds of the company, who are beneficially interested, directly or indirectly, in a contract or transaction are entitled to provide full disclosure of all material facts, including the nature and extent of the directors to obtain the Company's consent (ss.205, 206 and 207). 

Sections 205, 206 and 207 are provided for respectively as follows:
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Section 205 of Act 179

"Despite a provision in the company’s Regulations to the contrary, a director shall not, without the consent of the company in accordance with section 206, place that director in a position in which the director’s duty to the company conflicts or may conflict with the personal interests or the duties to other persons, and in particular, without that consent a director shall not,

(a) use for the director’s own advantage the money or property of the company or a confidential information or special knowledge obtained by the director in the capacity of director;

(b) be interested directly or indirectly, otherwise than merely as a shareholder or debenture holder in a public company, in a business which competes with that of the company; or

(c) be personally interested, directly or indirectly, in a contract or any other transaction entered into by the company except as provided by section 207."
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Section 206 of Act 179

"(1) For the purposes of section 205, the company does not consent unless, after full disclosure of all material facts, including the nature and extent of the interests of the directors, the transaction concerned has been specifically authorised by an ordinary resolution of the company which has been agreed to by all the members of the company entitled to attend and vote at a general meeting or has been passed at a general meeting at which neither the director concerned nor the holders of the shares in which the director is beneficially interested, directly or indirectly, have voted as members on the resolution.

(2) Consent in accordance with subsection (1) may be given before or after the occurrence of the transaction to which it relates.

(3) A resolution of the company ratifying a transaction or a series of related transactions which has or have already taken place shall not be effective for the purposes of subsection (2) unless it was passed not later than fifteen months after the date when the transaction or the first of those transactions took place."
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Section 207 of Act 179

"(1) Unless otherwise provided in the company’s Regulations, a director, despite section 205 is entitled to enter into a contract with the company and, subject to compliance with section 203 and with subsections (2) to (7) of this section, the contract or any other contract by the company in which a director is in any way interested shall not be liable to be avoided nor is a director liable to account for a profit made by reason of the director holding that office or of the fiduciary relationship so established.

(2) A director who is, whether directly or indirectly, materially interested in a contract or proposed contract entered into or to be entered into by or on behalf of the company shall declare the nature and extent of that interest at a meeting of the directors of the company.
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Section 207 of Act 179 (cont.)

(3) In the case of a proposed contract the declaration required by subsection (2) to be made by a director shall be made

	(a) at the meeting of the directors at which the question 	of entering into the contract is first taken into 	consideration, or

	(b) if the director was not at the date of that meeting 	interested in the proposed contract, at the next 	meeting after the director became so interested; and in 	a case where the director becomes interested in a 	contract after it is made the declaration shall be made 	at the first meeting of the directors held after the 	director becomes so interested. 
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Section 207 of Act 179 (cont.)

(4) For the purposes of this section, a general notice in writing given to the directors of the company by a director to the effect that the director is a member of a specified company or firm and is to be regarded as interested in a contract which may, after the date of the notice, be made with that company or firm, is a sufficient declaration of interest in relation to a contract or proposed contract so made or to be made, if

(a) the notice states the nature and extent of the interest of the director in that company or firm;

(b) at the time the question of confirming or entering into a contract is first taken into consideration, the extent of the interest of the director in that company or firm is not greater than is stated in the notice;

(c) the general notice is not of any effect unless it is given at a meeting of the directors, or the director giving the notice takes all reasonable steps to secure that it is brought up and read at the next meeting of directors after it is given;

(d) the general notice is not effective for more than twelve months but may from time to time be renewed.
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Section 207 of Act 179 (cont.)

(5) A director of the company shall not enter into a contract on its behalf in which the director knows or has knowledge, that any other director of the company or an associated company is materially interested, whether directly or indirectly, until a resolution has been passed by the directors approving the contract.

(6) In the case of a proposed contract in which the director is personally interested, the director shall, prior to the passing of the approving resolution, declare the nature and extent of the director’s interest in the proposed contract at a meeting of directors or by written notice given to the directors.

(7) A director shall not vote in respect of a contract or an arrangement in which that director is materially interested and if the director does vote that vote shall not be counted, nor shall that director be counted in the quorum required for that business.
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Section 207 of Act 179 (cont.)

(8) Subsection (7) does not apply to 

(a) an arrangement for giving a director a security and indemnity in respect of money lent by the director to obligations undertaken by the director for the benefit of the company; or

(b) an arrangement for the giving by the company of a security to a third party in respect of a debt or obligation of the company for which the director personally has assumed responsibility in whole or in part under a guarantee or indemnity or by the deposit of a security; or

(c) a contract by a director to subscribe for or underwrite shares or debentures of the company.
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Section 207 of Act 179 (cont.)

(9) A copy of a declaration made and of a notice given in pursuance of this section shall, within three days after the making or giving of the declaration or notice, be entered in a book kept for this purpose.

(10) The book shall be open for inspection without charge by any director, secretary, auditor or member of the company at the registered office of the company and shall be produced at every general meeting of the company, and at a meeting of the directors if a director so requests in sufficient time to enable the book to be available at the meeting.
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Section 207 of Act 179 (cont.)

(11) A director who fails to comply with a provision of this section and an officer who fails to comply with subsection (5) and (6) is liable to a fine not exceeding [five hundred penalty units].

(12) Where a company fails to comply with subsections (9) and (10), the company and every officer of the company who is in default is liable to a fine not exceeding [five hundred penalty units] and if an inspection or a production required under subsection (1) is refused the Court may by order compel an immediate inspection or production.

(13) For the purposes of this section, an interest merely as holder of debentures, or of not more than two percent of the shares or a class of shares, of a public company is not a material interest."
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GIPC Act, 2013 on Non-Extractives

Foreign companies and individuals disclose information through technology transfer agreements (s. 37 of the GIPC Act, 2013 (Act 865) and the provisions of the Technology Transfer Regulations 1992 (L.I. 1547))

Section 37 (3) of Act 865 provides as follows:

"The Centre shall maintain a record of  technology transfer agreements."
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The need for Beneficial Owner Register

Beneficial owners of oil, gas, and mining companies have many means to hide their interests as follows:

1. Substituting natural persons: One or more people stand in as shareholders for the beneficial owner. These can include family members, fronts, or aliases.

2. Inserting opaque entities into the ownership structure: Politicians and other politically influential individuals can hide behind corporate shareholders, such as community development corporations and trusts, with unclear beneficiaries. Such vehicles can funnel money and control into more influential private hands.
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The need for Beneficial Owner Register

3. Holding assets and sending payments offshore: Setting up legal entities in offshore locations can provide other options for moving money to hidden persons and masking lines of benefit and control. Authorities in many banking secrecy and tax haven jurisdictions do not disclose company shareholders, much less beneficial ownership, making it even more difficult for investigators to pinpoint true owners, and for the governments of producing countries to fully assess and collect taxes.

4. Suspect commercial relationships: Extractive companies can pay their hidden beneficial owners using suspect commercial transactions, such as service contracts that are paid regardless of performance. While such transactions may sometimes more closely resemble simple bribes, they could be proof of hidden beneficial ownership if the recipient also controls the paying company’s operations such that he or she can direct the company to make payments.
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THE WAY FORWARD

We could propose an amendment to existing laws such as the Companies Act which will require companies to identify those "persons who have influence over the company and to maintain the register of those persons”. 

In the United Kingdom, all persons who ultimately control more than 25% of a company's shares or voting rights are required to disclose information in relation to beneficial ownership. 

The UK has taken the lead in creating a register of beneficial ownership, and it is likely that the experiences of the UK will be looked at by other EU member states as they come to implement the Directive in their domestic jurisdictions. 
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THE WAY FORWARD

A person who has influence should be defined as an individual who ultimately owns or controls more than, say 5% or 10%, (this provides for extensive information) of a company’s shares or voting rights or, who otherwise exercises control over a company or its management. 

The proposed amendment in the law should provide for regulations to assist companies in determining whether an individual exercises" significant influence or control ". 
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THE WAY FORWARD

Companies should be required to take reasonable steps to identify people they know or suspect to hold significant control, or risk being convicted of a criminal offence. 

Similarly, persons with significant control over a company will be required in certain circumstances to disclose their interest in the company to the company or risk being convicted of a criminal offence.  

Companies listed on the Ghana Stock Exchange (GSE) already have their internal matters in the public domain and therefore ought to be implored to follow the disclosure requirements to the letter.
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THE WAY FORWARD

Companies will be required to maintain details of their beneficial owners' full names, dates of birth, nationalities, country or state of usual residence, residential addresses, service addresses and details of the beneficial interest. 

However, residential addresses and full dates of birth will only be accessible by 'competent authorities', financial intelligence units and other law enforcement authorities. 

The register will be kept available for public inspection and accessible at the registered address of the Companies.
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THE WAY FORWARD

Trustees will be required to obtain and hold accurate details of the beneficial ownership of their trusts, including details of the settlor or settlors, trustee or trustees and beneficiaries. 

"Domestic competent authorities" will also be able to access this information in relation to any trusts (since they are now taxable under ITA, 2015 (Act 896)) that "generate tax consequences". 

It must be extended to include foreign companies that invest in high value property or bid on public contracts, since Article 181(5) of the 1992 Constitution provides that Parliamentary approval is required in respect of “international business transactions” to which the state of Ghana is a party.

Article 181 (5) of the 1992 Constitution provides that:

"This article shall with the necessary modifications by Parliament, apply to an international business or economic transaction to which the Government is a party as it applies to a loan."
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THE WAY FORWARD

For the purposes of the beneficial owner register, the following are proposed

“company” has the meaning given by the Companies Act, 1963 (Act 179)

We propose the definition of a contract to include 

	(a) a contract for goods, services or assets 	including intangible assets (e.g. intellectual 	property), and

	(b) the parties to the contract have entered into it in 	connection with the carrying on of a business.
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CHALLENGES TO THE WAY FORWARD 

Access - Where countries have decided to hold this information in a central register there have been arguments that the information held should be available to only law enforcement, regulatory and tax authorities. 

In Ghana, to allow public access to a central register would infringe on the Regulations (Articles of Association) of Companies, s.33 of the Companies Act, 1963 (Act 179) and the principles of the 1992 Constitution on privacy. 
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Section 33(1) of Act 179 

"(1) Except when the register of members is closed in accordance with section 34, the register and the index of the names of the members of the company shall, during business hours, subject to reasonable restrictions that the company may impose, be open to the inspection of

	(a) a member without charge, and

	(b) any other person on payment of [ten thousand 	cedis] or a lesser sum that the company may 	prescribe, for each inspection."
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CHALLENGES TO THE WAY FORWARD 

Remedy: The register need only be accessible to 'competent authorities', financial intelligence units, obliged entities and "persons who can demonstrate a legitimate interest to access the information", and not the wider public.
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CHALLENGES TO THE WAY FORWARD 

Accuracy - There are doubts that the information held on a central public register will be accurate, particularly as anyone who is engaged in money laundering or terrorist financing is unlikely to self-report true and correct information.

Remedy: The beneficial owner information should be obtained, verified and maintained by a licensed service provider as opposed to self-reporting systems; provided criminal sanctions are brought against persons who report inaccurate or untrue information.
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CHALLENGES TO THE WAY FORWARD 

Attack - There is also the risk that law-abiding individuals who do self-report true and correct information will become victims of cybercrimes such as identify theft.

Remedy: The register needs only be accessible to 'competent authorities', financial intelligence units, obliged entities and "persons who can demonstrate a legitimate interest to access the information", and not the wider public.
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PROPOSED IMPROVEMENTS TO THE CURRENT REGIMES

Amending the Companies Act, 1963, Act 179) to include beneficial owner register (the new Bill is under consideration);

Amending the Minerals and Mining Act, 2006 (Act 703) to include, as well as ensuring the Petroleum Exploration and Production Bill includes, beneficial ownership disclosure in relation to mineral's right, mining lease and small scale mining, as well as petroleum operations; 

Codifying express definitions of ‘beneficial owner’, ‘control’ and 'contract';

Measures to improve the filing of information with competent authorities, such as the Ghana Revenue Authority, Bank of Ghana, Petroleum Commission, etc; 

Measures to improve the implementation of the penalties/sanctions for non-compliance of keeping beneficial ownership registers;

47

· Abdallah Ali-Nakyea (Managing Partner)   









PROPOSED IMPROVEMENTS TO THE CURRENT REGIMES

Amending Act 179 to introduce a target turnaround time of 48 hours for beneficial owners to provide Beneficial Ownership Information (BOI);

Amending paragraph 17 of the Seventh Schedule to the Income Tax Act, 2015 (Act 896) on record of shareholders of a company. This could be addressed in the Revenue Administration Bill under consideration; 

Section 122 of the Companies Act, 1963 (Act 179) to require beneficial owners to provide an annual filing of legal ownership information for all companies;
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PROPOSED IMPROVEMENTS TO THE CURRENT REGIMES

The current provision in Act 896is as follows:

 "A company which is incorporated under the laws of Ghana  or  has its management and control exercised in the country at any time during the year of assessment, shall 

maintain a register of members reflecting the names and addresses of the members available in the Country; 

(in the case of a company having shares, maintain 

	(i) a statement of the shares held by each member distinguishing 	each share by a number where the share has a number, and the 	amount paid or agreed to be considered as paid on the shares of 	each member and the amount remaining payable on the shares; 	(ii) the date on which the person was entered in the register as a 	member; and 

	(iii) the date on which that person ceased to be a member. 
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PROPOSED IMPROVEMENTS TO THE CURRENT REGIMES

Require beneficial owners to designate a natural person locally to be accountable for the availability of BOI;

Introduce measures for the monitoring and testing of BOI;

Amendment to the Companies Act, 1963 (Act 179) to allow Registrar General's Department to impose penalties including winding-up proceedings on  a company that has not complied with legal or BOI requirements within a specified timeframe;

Amendment in the Companies Act, 1963 (Act 179), Petroleum Exploration and Production Bill  and the Minerals and Mining Act, 2006 (Act 703) to impose penalties on persons and companies who fail to name their beneficial owners to government when incorporating;
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PROPOSED IMPROVEMENTS TO THE CURRENT REGIMES

Amending existing policies to ensure that companies name their beneficial owners to government when doing business with the state - for instance, signing a license or contract, mining agreement or petroleum agreement;

Maintenance of a restricted database of beneficial ownership data that only law enforcement or other government personnel may view;

Carefully consider the relevant provisions in the Right to Information Bill to avoid inconsistencies and conflict in the use of the beneficial owner information and the implementation of the beneficial owner register:

Parliament may consider not approving Mining Agreements and Petroleum Agreements of companies that have not fully disclosed their beneficial ownership interest (BOI).
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Conclusion

I hope this presentation assists to provide a road map on the implementation of beneficial ownership disclosure for Ghana EITI; 

I also hope it helps us to develop agreed next steps and action points towards the establishment of a beneficial ownership register in Ghana;

As well as improve the accessibility of reliable beneficial ownership information for comprehensive EITI reporting to meet requirement 2.5 of the EITI standard;

The beneficial ownership disclosure regime of corporate entities will be a step further in deepening transparency and accountability mechanisms in Ghana to assist the country address issues of transfer pricing, trade mispricing, tax evasion, money laundering, tax fraud, insider dealings, illicit financial flows etc. in both the extractive sector and non-extractives sector.
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END OF PRESENTATION

THANK YOU

Questions, Comments, Contributions
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What are the Panama Papers and why do they matter? 



214,500 companies

21 offshore jurisdictions

14,000 middlemen

Shell companies
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Who owns AGM Ghana?
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Why does beneficial ownership matter?
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Why does beneficial ownership matter?



45

Number of alleged extractive sector corruption cases gathered by NRGI
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 cases in Africa



28

Number of alleged cases that resulted from hidden ownership 
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Why does beneficial ownership matter?

Risk of Corruption

Conflicts of interest during government contracting/licensing

Bribery, money laundering, contract fraud 





Tax avoidance risks

Transfer pricing, trade mispricing, tax haven vehicles (trusts, private accounts etc.)













6

1



Who is a “Beneficial Owner”?

Most importantly: it’s a human being



















7

1



Who is a “Beneficial Owner”?

Ghana Anti-money laundering guidelines definition: “natural person(s) who ultimately owns or controls a customer and/or the person on whose behalf a transaction is being conducted. It also incorporates those persons who exercise ultimate effective control over a legal person or arrangement” 
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Who is a “Beneficial Owner”?

EITI definition: “A beneficial owner in respect of a company means the natural person(s) who directly or indirectly ultimately owns or controls the corporate entity.”



US G8 action plan definition: “...a natural person who, directly or indirectly, exercises substantial control over a covered legal entity or has a substantial economic interest in, or receives substantial economic benefit from, such legal entity, subject to several exceptions.”
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Who is a “Beneficial Owner”?

Ultimate owners 







Economic benefit







Control
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Who is not a “Beneficial Owner”?

Corporate shareholders





Directors and board members







Substitutes
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How do extractives companies conceal beneficial owners?
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How do extractives companies conceal beneficial owners?
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How do extractives companies conceal beneficial owners?

Companies owned by companies
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How do extractives companies conceal beneficial owners?

Legal vs Beneficial Owner
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Substituting natural persons





Inserting opaque entities as shareholders





Holding assets and sending payments offshore







Suspect commercial relationships

What have we observed from these cases?
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How can BO disclosure be useful?

Reduce corruption risks

Deter tax evasion

Give government agencies more of the information they need to carry out their mandates

Support the work of campaigners, NGOs and investigative reporters, and potentially create greater trust by satisfying citizen demand for ownership information

Fill knowledge gaps for law enforcement personnel

Help investors manage risks and feel comfortable entering the market. 





.
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Beneficial Ownership around the World



















Disclosure of the beneficial owners of extractive companies can guard against these practices, for example by revealing the use of shell companies located in tax havens, or showing when an oil company owned by a politician receives a valuable license. This in turn protects the public interest, given that in nearly all countries, resources such as oil, gas and minerals are “public goods” to be used for public benefit. 
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New EITI Requirements on BO

Section 2.5 in 2016 EITI Standard



BO roadmaps by 1 January 2017



BO disclosures no later than 1 January 2020



EITI guidance note on developing roadmaps likely to be published by May



This presentation covers EITI requirements + NRGI recommendations



 NRGI Briefing “Owning Up” provides more detail





Seven Steps for Disclosure of BO

Consider the rationale and scope for disclosure

Decide which companies will disclose

Determine the pieces of information to disclosure

Set mechanisms and timeframes for collecting information

Find a workable method for confirming information

Decide how to publish the information

Improve extractive sector governance via monitoring
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Step 1

Considering rationale & scope for disclosure
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A complex, opaque ownership structure is not necessarily a sign that a company is engaging in financial or other misconduct. 



So what are the potential “red flags”? See next 2 slides…



How does ownership work in extractives?
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Step 2

Deciding which companies 

will disclose
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BO disclosure will involve more companies than typical EITI reporting



EITI requires disclosures by “entity(ies) that bid for, operate or invest in extractive assets”





MSGs could also consider risks of corruption/tax evasion for companies involved in:

commodity sales

refining and processing

service contracts

E.g. NOC transactions and subcontracts





BO disclosures will generally not apply to publicly listed companies

 

Exempt because already subject to major disclosure requirements



EITI only requires disclosure of a link to stock exchange filings (2016 EITI Standard §2.5(f)(iii))



EITI also applies exemption to wholly-owned subsidiaries of publicly listed companies, but they may not be clearly identifiable



So MSGs could wish to have wholly-owned subsidiaries claiming exemption from BO disclosure to publish the chain of ownership up to the parent listed company





Each member of a joint venture must disclose

EITI requires that each entity within a joint venture disclose its beneficial owners. (2016 EITI Standard §2.5(f)(iv))



Each entity is responsible for the accuracy of the information provided.





Step 3

Determine the pieces of information to disclose
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Need a minimum ownership/control threshold






















EITI requires MSG to establish a threshold 









Need a minimum ownership/control threshold
























Global Witness, 2015





Need a minimum ownership/control threshold

A low threshold will capture more useful information

5% can = $ millions









An individual’s full aggregated interest should be captured,







Thresholds should also apply to non-shareholding control

Control level through powers of attorney, contractual arrangements, relatives, etc







Politically-exposed persons (PEPs) must disclose

EITI requires identifying PEPs (2016 EITI Standard §2.5(d))



MSG needs to define PEP 

UN defines as “individuals who are, or have been, entrusted with prominent public functions, and their family members and close associates.” 

Heads of government, senior politicians, senior government, judicial or military officials, senior executives of SOEs, or important political party officials. Also former officials, if they still have influential roles.

Family members by blood, marriage or other civil partnership, and can stretch beyond immediate family. Associates can be both personal and professional. 



In addition to PEP’s name, can disclose position and dates in office



MSG should consider requiring disclosure of all PEPs who are beneficial owners, regardless of any threshold





What pieces of information to disclose?

		Required		Recommended

		Name		Date of birth

		Nationality		National identity number

		Country of residence		Residential or service address

		PEP status		PEP position and dates in office 
+ all PEPs regardless of threshold

		Level of ownership		Full chain of ownership structure

		Details of how ownership/control exerted		Names of nominee or bearer shareholdings

		Gaps in reporting, including names of non-reporting companies		Names of board of directors

		Company’s assurance of info’s accuracy		Means of contact

		Legal owners & share of ownership		Company registration number, date of incorporation, etc.







Step 4

Setting mechanisms and timeframes for collecting information
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In an ideal approach…

MSG should seek for government to appoint relevant agency to collect BO data upon:

Company’s initial incorporation

Company filing of its annual reports

Company’s submission of application to bid for a license or other public asset

Company signature of contract for a significant extractives project with the government—e.g., receiving a license or signing an operating agreement



Info would be disclosed in a public register maintained by the gov’t agency, ideally linked to a relevant data platform (e.g. license register or cadaster)

The gov’t agency that publishes BO info would also be the one to request and collect the info







If a government agency can’t be appointed…

Beneficial ownership information can be obtained through the 

EITI reporting process

MSG can add BO questions to an existing EITI reporting template

Or MSG can use an additional BO reporting template (a model template has already been created; see next slides)

The EITI process should ideally be the catalyst for eventually mainstreaming this role, rather than leaving collection and disclosure as only through the EITI reporting process.



In any case, the data should be published in an open data format









When will companies update the information?

Ideally, any time a change occurs in beneficial ownership



At a minimum, with each annual EITI report







Step 5

Finding a workable method for confirming information
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Companies must assure BO info they have provided


Options for company assurance include:

A signed, notarized attestation or affidavit to its submission

Backup documentation such as copies of articles of association, powers of attorney



Addition assurance measures could include:

Cross-checking ownership information provided against asset disclosures filed by politicians

Tasking data collectors with performance of deeper audits on a random selection of companies

Imposing penalties for providing false or incomplete disclosures (e.g. revoking license)







Step 6

Deciding how to publish 

the information
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BO Data Publication Options

Global beneficial ownership register - forthcoming

Data should be published both online and in usual hardcopy formats

Should be in open data formats – freely available, easily accessible

Should be released under open license – data can used, reused, redistributed 



















Disclosure of the beneficial owners of extractive companies can guard against these practices, for example by revealing the use of shell companies located in tax havens, or showing when an oil company owned by a politician receives a valuable license. This in turn protects the public interest, given that in nearly all countries, resources such as oil, gas and minerals are “public goods” to be used for public benefit. 
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Possible warning signs that a company has problematic, concealed beneficial owners

Talkin the market

©  Rumorscirculate thata firm is actually a particular person's company, despite appearances, oris
linked” or “close to” a PEP.

*  Anewsstory, NGO report or court case makes similar claims.

©  Industry insiders or officials will not discuss who owns a company.

Alittle-known person, company, or network of companies keeps cropping up in different deals,
suggesting one beneficial owner has stakes n allof them.

Preferential deals with government

©  Acompany's business suddenly takes off or falls apart when the government changes hands,
suggesting its hidden owner's political connections were key to s success.

©  Acompanywins a government contract or license for which it does not seem qualified based onits
track record, age, or relatively unknown, inexperienced managers and shareholders.

©  Acompany receives a contract, license or other favor—e.g.. tax holiday or import duty waiver—
that officials in the awarding government typically hand out as patronage.

*  Anunqualified indigenous company with unclear ties to officials receives a government contract or
license purportedly in the interest of complying with the country's “local content” laws or policies.

©  Acompany signsa deal at a discounted price or on a single-source basis, outside normal competitive
auction or procurement processes.

©  Government does not publicize the deal,

Non-compliance with industry rules and standards not sanctioned by government
Government does not sanction the company fo folowing types of non-compliance:

* Acompanyfail to fle required paperwork.

* Acompany routinely breaks operational regulations.

©  Acompany never performs ts contractual obligations in ful, or walks away from an unfinished, over-
budget project.

*  Underpayment or non-assessment o taxes and/or fees.

Suspect commercial relationships

*  Acompany engages in high-value transactions with lttle obvious commercial justification
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